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Merger remedies have become a re-
newed focus for the U.S. Department of
Justice (“DOJ”) and the Federal Trade
Commission (“FTC”) in recent months.
Officials at both agencies have publicly
expressed skepticism of “behavioral”
remedies (that is, settlement terms that
require or prohibit certain conduct like
forced arbitration and firewalls) and a
preference for divestitures to cure prob-
lematic mergers (“structural” remedies).
FTC senior staff have expressed skepti-
cism about divestitures that require select
assets to be sold rather than complete
manufacturing capabilities. DOJ recently
has revised its consent decree terms to
enhance DOJ’s ability to enforce its settle-
ments; most importantly, the new terms
lower the evidentiary standard for proving
a defendant has violated the terms of a
consent decree settlement.

As a practical matter, these recent
changes and commentary suggest that
finding remedies to allegedly anticompeti-
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tive mergers that the agencies will accept
will be more difficult. Behavioral reme-
dies, historically viewed as the way to ad-
dress competitive problems in vertical
mergers, may be less likely to be accepted.
Certain structural remedies, especially for
complex pharmaceutical products, may
have to include the divestiture of manufac-
turing capabilities and ongoing
businesses. Further, when dealing with
DOJ, companies may face heightened
legal exposure for alleged violations of
consent agreement settlement terms; go-
ing forward, they must be especially care-
ful to comply with settlement provisions
to avoid a violation or perception of a
violation, given the new, lower standard
for a civil contempt action.
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A stockholder plaintiff seeking to challenge a
merger no longer has a clear path to discovery.
Unless a competing bidder is waiting in the
wings, an injunction seems improbable. As a
result, before getting any discovery, a stockholder
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plaintiff likely will bear the burden of alleging
well-plead facts “that support a reasonable infer-
ence that the stockholder vote was uninformed or

coerced. This is no easy task.™

But now another door has cracked open. In
Lavin v. West, the Court of Chancery ordered pro-
duction of documents to a stockholder plaintiff
under Section 220 of the DGCL to investigate
potential wrongdoing in a pending merger.? As
discussed below, there are important lessons in
the Court’s decision about how and when this
door will be open to stockholders in the future,
but the mere fact that stockholder plaintiffs now
have another possible path to discovery in ad-
vance of a Corwin motion changes the landscape.

Background Facts

In November 2016, the board of directors of
West Corporation announced that it would ex-
plore strategic alternatives, including a sale of
one or more operating businesses and a sale of
the company. West explored widely, contacting
55 potential counterparties and entering into 30
confidentiality agreements. By January 2017, the
board was focused on finding a buyer for the

whole Company.®

It found Apollo Global Management, and on
May 9, 2017, West and Apollo signed a merger
agreement. West filed a preliminary proxy on
June 15, and the definitive proxy 12 days later.
“Within a few days,” five stockholder plaintiffs
filed class action complaints in federal court chal-
lenging the company’s disclosures in connection
with the merger. On July 19, West issued a
supplemental proxy to moot those disclosure
claims.® The sale process was following a well-
worn path and the deal was on track to close
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without serious interference by stockholder
litigation.

Then, a wrinkle: On July 19, plaintiff Mark
Lavin demanded to inspect books and records
pursuant to Section 220 of the DGCL. His stated
purpose was to investigate possible wrongdoing
in the merger and evaluate possible conflicts of
interest among the directors.’

On July 26, West rejected the demand on the
grounds that Lavin did not state a “credible basis”
of wrongdoing and that the demand was
overbroad. Later that day, West stockholders ap-
proved the merger.®

The next day, Lavin filed his Section 220 ac-
tion to obtain the documents he requested in his
demand. The parties stipulated to try the case on
a paper record—without depositions or live
testimony. Trial took place on October 9. The
merger closed the next day.”

The Court of Chancery’s Decision

The Court of Chancery concluded that the
plaintiff established a credible basis to suspect
wrongdoing, which entitled him to some, but not
all, of the documents he demanded.

Credible Basis: In seeking to establish that he
had a “credible basis” to suspect wrongdoing in
connection with the merger, the plaintiff made
arguments that stockholder plaintiffs have tradi-
tionally made in the context of motions to expe-
dite in support of preliminary injunction motions.
He argued that the board had other, value-
maximizing paths available—selling the compa-
ny’s operating businesses rather than a sale of the
whole company—that were better for stockhold-
ers, but worse for the board members, thus creat-
ing conflicts of interest. He argued that the sell-
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side financial advisor was also conflicted. Finally,
he argued that even after issuing the supplemental
proxy, the company failed to disclose material

information relating to the merger.®

In response, West made the argument that
defendants typically make in the context of mo-
tions to dismiss post-closing merger litigation. It
argued that the plaintiff’s disclosure claims were
not viable, and as a result, that the stockholders
approved the transaction on a fully informed
basis, invoking a Corwin® defense to the plain-
tiff’s Section 220 demand.

The Court rejected West’s attempt to acceler-
ate application of a Corwin defense from the
pleadings stage of a plenary case to a books-and-
records action in advance of a plenary case.
Instead, the Court of Chancery reasoned that it
“should encourage stockholders, if feasible, to
demand books and records before filing their
complaints when they have a credible basis to
suspect wrongdoing in connection with a
stockholder-approved transaction and good rea-
son to predict that a Corwin defense is

forthcoming.”"

Having refused to apply the Corwin defense,
the Court held that the plaintiff cleared the low
bar that is the “credible basis” standard. That is,
he presented ““ ‘some evidence’ that West’s direc-
tors and officers may have breached their Revion
duties, possibly in bad faith.”"

Scope of Inspection: The plaintiff requested
13 categories of documents that read more like
discovery requests in a plenary case:

o Books and records referred to in drafting
the proxy;
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o Board minutes and materials relating to the
sale process;

e Bids received from potential acquirors;

e Projections and financial information that
West gave its financial advisor;

o The financial advisor’s presentation materi-
als;

e West’s historical and projected financials;

e West’s business plans, budgets, and projec-
tions;

o Documents sufficient to show the interests
of directors and officers in the merger;

e Board materials about director indepen-
dence;

® Deal-related communications of West’s
“key negotiators”;

e Confidentiality agreements; and

e West’s financial advisor engagement letter
and conflict disclosures."?

West argued that this was overbroad.

The Court ruled that the plaintiff would receive
only those documents “necessary” to permit the
plaintiff to investigate the suspected wrongdoing
for which he established a credible basis—
“whether the Board knew a sale of segments
separately would be more valuable to stockhold-
ers than the Merger, and whether the Board
pursued the Merger nevertheless for the benefit
of its members, senior management, and private
equity investors and to the detriment of the other
stockholders.”"® The court ordered West to pro-
duce a subset of what the plaintiff requested:
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e Financial analysis provided to the board
during the sale process;

e Bids received from potential acquirors;
e Board minutes relating to the sale process;

@ Deal-related communications of West’s
“key negotiators”’; and

e Board materials about director

independence."

Thus, despite limiting the scope of what the
plaintiff demanded, the Court did order the pro-
duction of directors’ emails in the context of a
Section 220 action.

Future Implications for Section 220
Demands Arising Out of Public
Company Mergers

Will the issue of standing create another race
to the courthouse? In Weingarten v. Monster
Worldwide, Inc., the Court of Chancery addressed
standing for a stockholder of the target corpora-
tion who seeks books and records in connection
with a merger."® In a Section 220 action filed af-
ter the merger closed, the Court held that the for-
mer stockholder lacked standing to proceed,
concluding that Section 220 requires that a plain-
tiff be a stockholder at the time of filing."®

Unlike Weingarten, the plaintiff in Lavin un-
questionably was a stockholder when he made
his Section 220 demand and filed his Section 220
action. He remained a stockholder through trial
but was merged out the next day. West did not
challenge Lavin’s standing to pursue his Section
220 claim," and the Court did not analyze the is-
sue, even though it could have." It remains pos-
sible, therefore, that a court in a future case could
hold that a stockholder loses standing if the
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merger closes before he has received production
of the requested documents.' And, by analogy to
a derivative plaintiff who involuntarily violates
the continuous ownership requirement as a result
of a merger, there is support for that argument.?

Going forward, the standing rules remain
unsettled. A plaintiff must be a stockholder at the
time of filing, and thus may not file her Section
220 action after a merger closes. But what if the
plaintiff in Lavin filed his complaint one day
before the merger closed, instead of trying his
case that day? A plaintiff probably prefers not to
take the risk that a court would conclude that she
lost standing when the merger closed in that
scenario.

But that creates a perverse incentive of, once
again, urging plaintiffs’ lawyers to move quickly
when one would hope they would move
judiciously.?" It creates the mirror image perverse
incentive on the defense side of encouraging
merger targets to rush to closing while stalling
their Section 220 litigations in the hopes of
strengthening the standing argument. The result-
ing race between a plaintiff’s Section 220 case
and the closing of a merger would be systemati-
cally wasteful and counter-productive.

What will plaintiffs have to show to satisfy
the “credible basis” standard? As the Court of
Chancery explained in its decision, the “credible
basis” standard that a Section 220 plaintiff must
meet “is the lowest burden of proof known in our
law; it merely requires that the plaintiff present
‘some evidence’ of wrongdoing.”? As a result,
the “credible basis™ standard applicable to Sec-
tion 220 demands should not filer out any more
cases than the “colorable claim” standard on a
contested motion for expedited proceedings.?® As
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a result, Section 220 could be used to pry open
the floodgates of discovery that Corwin and C&J
helped to close.?*

What will be the scope of production? Section
220 only permits plaintiffs those documents that
are “necessary and essential” to investigate the
suspected wrongdoing.?® In Lavin, the Court
granted the plaintiff a facsimile of the “core docu-
ments” that defendants often willingly gave to
stockholder plaintiffs instead of opposing expe-
dition*®—board minutes and materials relating to
the challenged transaction.

But the Court went further. It also granted
emails of the sell-side negotiators, which signifi-
cantly increases the cost and the risk of a Section
220 production. From the standpoint of a defen-
dant trying to mitigate the risk of a plenary case,
avoiding email production is probably the most
important and litigable issue in a Section 220
case for a merger target.
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