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Is it too soon to shout from the
rooftops that “DEALS ARE BACK??!”
By all accounts, 2014 has been the best
year for deals since the financial crisis.
Worldwide announced deal volumes are
up about 45%, elevated by a series of
transformational deals of over $10 billion
each. Most of that M&A volume was
derived from North American deals. In
fact, North American deal volume was up
70% in 2014 through the end of October.
By contrast, the Western European M&A
market continued to struggle a little bit,
with 2014 deal volume to date at only half
of Western Europe’s pre-crisis announced
deal volume.
In the midst of this exciting uptick in
North American M&A, cross-border
M&A volume represents more than a third
of the global M&A market. Recently, most
of the big cross-border deals have been
transatlantic or intra-Western European
deals, the former perhaps reflecting the
dramatic surge in healthcare industry
inversion transactions over the past couple
years. There have also been several recent
large U.S. transactions involving German
acquirers. Meanwhile, there has been a
notable lack of activity in Brazil, Russia,
India and China, despite the unfettered

exuberance of dealmakers regarding the
BRIC countries just a few years ago.
Indeed, the rate of growth of China’s GDP
is projected to continue its recent decline
through 2015, even while the rate of growth
of GDP in the U.S. and Europe is projected
to increase, so it seems unlikely that M&A
activity will pick up meaningfully in China
in the near future.
The overall increase in deal volumes
was widely dispersed across industries,
led by healthcare and industrials, but
with strong showings from consumer,
real estate, energy and other sectors.
Only financial institution transactions
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and not to insert additional conditionality tied
to the performance of the portfolio company.
Sponsors may also offer a “reverse termination
fee” remedy with customary triggers if the
transaction is not consummated when required
in accordance with the acquisition agreement,
perhaps with responsibility for any fee allocated
by the sponsors to the party who is deemed
responsible for the failure to close. Finally,
sponsors may provide equity commitment letters
to the acquisition vehicle and limited guarantees
similar to those seen in a more typical leveraged
buyout structure.

Three’s Not a Crowd

New Club Deals are an attractive solution for
sponsors that cannot act on an attractive add-on
investment opportunity due to lack of capital or
a desire not to over-lever their portfolio company.
Such deals also provide an opportunity for the
incoming sponsor to find exclusive or semiexclusive opportunities in which they may be
able to reap the benefit of strategic-like synergies.
While the old saying goes that two’s company
but three’s a crowd, three is a very welcome
number for New Club Deals. Given the number
of sponsors managing late stage funds and not
raising new capital in the current market, we
expect to see more New Club Deals in the future.

NOTES
1.
Recent examples of simultaneous acquisitions
include Clayton, Dubilier & Rice’s acquisition
of Brand Energy and Harsco Infrastructure and
Apax Partners’ acquisition of One Call Care
Management and Align Networks.
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Mitigating the Risk
of M&A Litigation
an Old-Fashioned
Way: Delaware Law
Favoring Stock-forStock Mergers
BY S. MICHAEL SIRKIN
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Stockholder litigation has become an inevitable
part of the M&A process. The announcement
of a merger involving a public target company
is virtually certain to generate multiple, parallel
class action lawsuits, and those lawsuits are
increasingly likely going to be filed in more than
one jurisdiction.1 Alongside these “traditional”
M&A suits, statutory appraisal actions are
becoming an increasingly prevalent fact of life in
the M&A markets. Appraisal rights have become
their own asset class, and a lot of money has been
pouring into the strategy in recent years.2
Together, the ubiquity of traditional M&A
class actions and the advent of appraisal arbitrage
make litigation risk an increasingly important
factor for merging parties to consider in any
deal process, and sophisticated parties and their
innovative advisors have developed new ways to
mitigate this risk. Particularly in the wasteful area
of multi-jurisdiction litigation, a promising new
corporate law technology—the forum selection
bylaw—has been developed and is being deployed
with some success.3 But there are also decades-old
legal tools available that effectively mitigate this
M&A litigation risk.
All else equal, in a negotiated merger between
two widely held, publicly traded companies,
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structuring the deal as a stock-for-stock merger
rather than a cash-out merger substantially
increases the likelihood that a stockholder class
action will be governed by the deferential business
judgment rule standard, potentially decreasing
both the time and cost of litigation.4 At the same
time, structuring the deal as a stock-for-stock
merger rather than a cash-out merger eliminates
appraisal rights.
As a result, simply by paying with stock
instead of cash where the other transactional
considerations allow it, merging parties can save
millions of dollars and several years of litigation
in the wake of a merger.

Cash mergers are governed by
Revlon’s enhanced scrutiny
standard, while stock-for-stock
mergers are governed by the
business judgment rule

Delaware has three standards of review for
evaluating fiduciary duty claims against corporate
directors and officers. The business judgment rule
applies by default, and is the most deferential
standard. It presumes that “in making a business
decision the [fiduciaries] acted on an informed
basis, in good faith, and in the honest belief that
the action taken was in the best interests of the
company.”5
On the opposite end of the spectrum, entire
fairness is the most onerous standard of review
under Delaware corporate law. It applies when a
plaintiff proves facts sufficient to overcome the
presumptions of the business judgment rule, and
requires the defendant fiduciaries “to demonstrate
that the challenged act or transaction was entirely
fair to the corporation and its shareholders.”6
Enhanced scrutiny is Delaware’s intermediate
standard of review. It “applies when the realities
of the decision-making context can subtly
undermine the decisions of even independent and
disinterested directors.”7 Importantly for present
purposes, one context that frequently invokes
enhanced scrutiny is the Revlon context.8
Despite the vivid imagery invoked by the
Delaware Supreme Court in its landmark Revlon
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opinion,9 “Revlon is now understood to be a form
of enhanced scrutiny, . . . a standard of review
under which the extent of judicial deference given
to board decisions narrows from rationality to
range-of-reasonableness.”10 “Revlon does not
establish special duties or impose particular
conduct obligations on directors,”11 and there is
“no single blueprint that a board must follow to
fulfill its duties.”12
The Delaware Supreme Court has established
three Revlon triggers. First, Revlon applies
“when a corporation initiates an active bidding
process seeking to sell itself or to effect a
business reorganization involving a clear breakup of the company.”13 Second, Revlon applies
“where, in response to a bidder’s offer, a target
abandons its long-term strategy and seeks an
alternative transaction involving the break-up
of the company.” Third, Revlon applies “when
approval of a transaction results in a sale or
change of control.” The first two triggers are
path-dependent and unaffected by the terms of
the merger itself.
But the third trigger, namely the “sale or change
of control” test, depends in large part on the form
of merger consideration being paid in the merger.
Revlon applies to a cash merger.14 In a stock-forstock merger, though, Revlon does not apply
unless the “the stock to be received in the merger
was the stock of a corporation under the control
of a single individual or a control group.”15 In a
mixed-consideration merger cases, where target
stockholders receive a mixture of cash and stock,
Revlon has been applied where the consideration
was 62% cash,16 and where the consideration was
“split roughly evenly between cash and stock,”17
but not where the consideration consisted “of a
mix of 65% stock and 35% cash, with the stock
portion being stock in a company whose shares
are held in a large, fluid market.”18
Thus, the standard of review to be applied
in a suit challenging the arm’s-length merger
of two widely held public companies depends
on whether the merger consideration is cash or
stock. If it is cash, then Revlon applies, and the
defendants will bear the burden of proving that
the target fiduciaries acted reasonably. But if
the acquiror pays with stock instead, then the

15
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deferential business judgment rule will govern
the inevitable lawsuit challenging the deal. At
least one empirical study suggests this could be a
meaningful distinction in terms of the likelihood
that litigation will result in a price increase for
stockholders.19 Importantly, this dichotomy
affects post-closing litigation far more than the
pre-closing preliminary injunction litigation. The
pre-closing phase focuses on disclosures and deal
protections, and neither of those areas implicates
Revlon.20
Powerful voices have called for clarification
of this area of the law, albeit in different ways.
On one hand, Vice Chancellor J. Travis Laster
published an article calling for the changeof-control test to be overturned, and arguing
for Revlon enhanced scrutiny to apply to all
negotiated mergers because they are all finalstage transactions.21 On the other hand, leading
corporate law scholar Stephen M. Bainbridge
published an article calling for the change-ofcontrol test to adhere more rigidly to its doctrinal
foundations, and arguing for Revlon to apply
only to deals where the post-transaction entity
will emerge with a controlling stockholder.22
Nonetheless, the dichotomy remains unless
and until the Delaware Supreme Court decides
to change it.23 And until then, a stock-for-stock
transaction will be looked upon more favorably
by a Delaware Court than would the same deal if
cash were involved instead.

Cash mergers create appraisal
rights for dissenting stockholders,
stock-for-stock mergers do not

A similar dichotomy exists in the appraisal
context. To understand why this is so requires
one to navigate a circuitous route through Section
262(b) of the DGCL. Section 262(b) broadly
decrees that “[a]ppraisal rights shall be available”
to target stockholders in virtually all statutory
mergers or consolidations under the DGCL.24
But then, the “market-out” exception in Section
262(b)(1) undercuts the broad decree, eliminating
appraisal rights for mergers in which the target
is a public company. Under this exception, “no
appraisal rights . . . shall be available for the

16

shares of any class or series of stock . . . either
(i) listed on a national securities exchange or (ii)
held of record by more than 2,000 holders.”25
The market-out exception applies regardless of
the form of consideration paid in the merger.
“But the appraisal statute continues. In what
is known affectionately as the ‘exception to the
exception,’ Section 262(b)(2) restores appraisal
rights to a class or series of stock otherwise
covered by the market-out exception if the
holders are required to accept certain types of
consideration.”26 Specifically, Section 262(b)(2)
provides that notwithstanding the market-out
exception in 262(b)(1), appraisal rights “shall be
available” if a merger requires target stockholders
to accept as merger consideration anything
except: (a) stock of the surviving corporation, (b)
stock of any other widely held, publicly traded
corporation, (c) cash in lieu of fractional shares,27
or (d) any combination thereof.28
Apart from the fractional shares scenario,
cash is conspicuously absent from this list. As a
result, under the cash exception to the marketout exception, target stockholders have appraisal
rights if they are required to accept cash in the
deal, but not if they receive widely held, publicly
traded stock of the acquiror instead.29 This means
that even a mixed consideration deal, in which
stockholders can elect to receive stock instead of
cash, target stockholders have no appraisal rights
for their shares.30
As with Revlon, scholars have called for
change in this area of the law, too. Specifically,
Professors Minor Myers and Charles R. Korsmo
have argued that “[b]ecause the adequacy of
the consideration paid in a merger does not . . .
depend on the form of that consideration, neither
should the availability of the appraisal remedy.”31
Nonetheless, the dichotomy remains unless and
until the Delaware General Assembly decides to
change it.

Conclusion

By excluding stock-for-stock mergers from
Revlon’s reach and from the purview of the
appraisal statute, Delaware law provides
powerful medicine for both strains of stockholder

© 2 0 1 4 T H O M SON RE U T E RS

The M&A Lawyer

litigation that threaten to infect M&A deals. As
the class actions continue to take a small bite out
of every deal, and the appraisal positions grow
further into the nine-figures in any given case, this
litigation factor takes on increasing importance to
the success of a given deal and, correspondingly,
the argument for stock-for-stock mergers instead
of cash mergers becomes stronger.
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shares.”).
Id. Considering the Revlon precedents
discussed above, it would seem that a mixedconsideration deal designed to consist of 70%
stock and 30% cash that was structured in
such a way that no stockholders were required
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Francesco Liberatore advises clients on all aspects of the
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and multi-jurisdiction merger control filings in the London
office of Jones Day. Contact: fliberatore@jonesday.com.

On November 3, 2014, the COMESA
Competition Commission (“CCC”) adopted
new guidelines aimed at easing confusion over its
merger control regime (see “Update on Merger
Control Filing Regime in African COMESA” in
the October 2014 The M&A Lawyer).1 Pending
adoption of new Rules on the Determination
of Merger Notification Thresholds, the new
guidelines state that the CCC will interpret its
jurisdiction by reference to the following three
criteria:
•
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member state—in that case, the individual
national merger control regimes of the
member states, if any, may apply; and
•

third, a merger will be deemed to restrict
competition within COMESA only if it meets
the SLC test discussed in the guidelines—
therefore, no filing would arguably be
required where the parties’ activities do not
overlap to any material extent in COMESA.

The parties may individually or jointly apply
for “comfort letters” to confirm that no filing
and fees are required in light of these criteria. The
CCC is committed to respond to any such request
within 21 calendar days.
In addition, the guidelines clarify that the
standard 120 review period for a filing is now
calculated in calendar days, not working days—
somewhat contrary to the CCC’s own practice to
date. However, it remains the case that the parties
may choose to close their deal prior to having
obtained clearance from the CCC. Therefore, this
change is unlikely to have any material impact on
a deal timetable in practice.
COMESA stands for the Common Market for
Eastern and Southern Africa and comprises the
following member states: Burundi, Comoros, the
Democratic Republic of Congo, Djibouti, Egypt,
Eritrea, Ethiopia, Kenya, Libya, Madagascar,
Malawi, Mauritius, Rwanda, Seychelles, Sudan,
Swaziland, Uganda, Zambia and Zimbabwe.
NOTES
1.
COMESA Merger Assessment Guidelines 2014.

first, a deal will be considered to have an
appreciable effect within COMESA and
therefore subject to a filing obligation only if
(a) at least one party has gross assets or
annual turnover exceeding $5 million in
each of two or more member states, and
(b) the target operates in a member state;

•

second, a deal will not fall within the CCC’s
exclusive jurisdiction if more than 2/3 of the
annual turnover in COMESA of each of the
parties is achieved within one and the same
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